
Note:
This information is meant to be used as a reference point for legal issues, issued only to 
individuals who have attended Dynamis training sessions which deal with the management 
of violence and aggression at work.

These materials must not be reproduced for wider distribution within the organisation or 
externally without the explicit agreement of Dynamis Insight.
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For further information on how to interpret any of the 
statute law or principles about managong violence 
and use of force mentioned here, we recommend a 
book called

 “Understanding Reasonable Force” by Mark Dawes  

[  Link to Amazon.co.uk   ]
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The origins of Health And Safety and Liability
The ʻneighbourʼ principle

“You must take reasonable care to avoid acts or omissions which you can reasonably 
foresee would be likely to injure your neighbour. Who, then, in law, is my neighbour? 
The answer seems to be - persons who are so closely and directly affected by my 
act that I ought reasonably to have them in contemplation as being so affected 
when I am directing my mind to the acts or omissions that are called in question . . . 
“

- Lord Atkin, Donoghue vs Stevenson 1932

Health and Safety at Work etc Act 1974 (HSWA 1974)
“Where violent incidents are forseeable employers have a duty under section 2 to identify 
the nature and extent of the risk and to devise measures which provide a safe workplace 

and a system of work”

Lord Skelmersdale
DHSS Advisory Committee on Violence to Staff

Employers have a legal duty under the HSWA 1974 to ensure, so far as is reasonably 
practicable, the health, safety and welfare at work of their employees [HSWA 1974 s2(1)]

This places a statutory duty on employers, besides their common law duty of care, to 
ʻeverything reasonable and practicableʼ to minimise the risk of harm from hazards to health 
in their working environment.

HSAW 1974

General duties of employers to their employees.
— (1) It shall be the duty of every employer to ensure, so far as is reasonably practicable, 
the health, safety and welfare at work of all his employees.

(2) Without prejudice to the generality of an employerʼs duty under the preceding 
subsection, the matters to which that duty extends include in particular—
(a)
# the provision and maintenance of plant and systems of work that are, so far as is 
# reasonably practicable, safe and without risks to health;
#
(b)
# arrangements for ensuring, so far as is reasonably practicable, safety and absence 
# of risks to health in connection with the use, handling, storage and transport of 
# articles and substances;
(c)
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# the provision of such information, instruction, training and supervision as is 
# necessary to ensure, so far as is reasonably practicable, the health and safety at 
# work of his employees;
(d)
# so far as is reasonably practicable as regards any place of work under the 
# employerʼs control, the maintenance of it in a condition that is safe and without risks 
# to health and the provision and maintenance of means of access to and egress 
# from it that are safe and without such risks;
(e)
# the provision and maintenance of a working environment for his employees that is, 
# so far as is reasonably practicable, safe, without risks to health, and adequate as 
# regards facilities and arrangements for their welfare at work

“Reasonably Practicable”
The meaning of this phrase is key to the interpretation of HSWA 1974.

When considering management of health and safety, any risk must be balanced against 
the resources needed, whether in time, money or effort needed to mitigate that risk or 
avoid it. By balancing the risk versus the resources required, the employer can decide 
what steps are reasonable to take.    The need for this balancing to be carried out implies 
the need for risk assessment.

“Reasonably Practicable is a narrower term than physically possible and seems to me to 
imply that a computation must be made by the employer in which the quantum of risk is 

placed on one scale and the sacrifice involved in the measures necessary for averting the 
risk (whether in money, time or trouble) is placed in the other, and that, if it be shown that 
there is a gross disproportion between them - the risk being insignificant in relation to the 

sacrifice - the defendants discharge the onus on them.  Moreover, this computation falls to 
be made by the employer at a point of time anterior to the accident”

Lord Asquith Edwards v NCB [1949]

Duties to Others
Employers, under section 3 of the Act, are required to conduct their undertaking in such a 
way as to ensure, so far as is reasonably practicable, the safety of other people who are 
not their employees.

The Act was created to cover the risks of industrial workplaces, although the basic 
principles are easily applied to services-based workplaces, for example.   Indeed, with the 
recent decision by the Health and Safety Executive (HSE) to prosecute the employer of 
Ashleigh Ewing, Mental Health Matters, under Section 2 of the HSWA 1974, we can see 
the direct relevance of this act to the management of the risks of violence at work.

Employees Duties
Under section 7 of HSWA 1974, employees are required to take reasonable care for 
themselves and the people around them who may be affected by the things they do, or the 
things they fail to do.   The test of “reasonable care” is that the employee should do what a 
reasonable person could be expected to do.
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Management of Health and Safety Regulations 1999 
(MHSWR)
http://www.opsi.gov.uk/si/si1999/19993242.htm

Employers are compelled to consider the risks to people by these regulations.   The 
implied need for the assessment of risk and the putting in place of reasonably practicable 
control measures from HSWA 1974 was made more explicit and binding by the 
introduction of these regulations.

The key part of MHSWR applicable to Risk Assessment is Regulation 3 (1):
Risk assessment, Section 3

1. Every employer shall make a suitable and sufficient assessment of -

1. The risks to the health and safety of his employees to which 
they are exposed whilst they are at work; and

2. The risks to the health and safety of persons not in his 
employment arising out of or in connection with the conduct by  
him of his undertaking. 

for the purpose of identifying the measures he needs to take to comply with the 
requirements and prohibitions imposed upon him by or under the relevant statutory 
provisions and by Part II of the Fire Precautions (Workplace) Regulations 1997.
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The Risk Assessment Process:   The “5 Steps”

Step 1:  Look for the Hazards
This step involves an active search for hazards which might be inherent in a given 
workplace.   The job description, role responsibilities, HSE guidance on certain work roles/
sectors and other sources will provide the initial indicators of where to look for hazards.  At 
this point it may be useful to interview staff and consult with them about the hazards they 
can see in their workplaces.

Step 2:  Decide who might be harmed and how
This step involves linking the previously identified hazards to the people who might be 
exposed to them, paying particular care to include vulnerable groups such as the elderly, 
the very young and the disabled.  It may even include visitors, less experienced or new 
staff, expectant mothers and so on.  Past incident reports will also show the link between 
hazards and the people who may be harmed.  

Step 3:  Evaluate the Risks and the Controls
This step considers the likelihood of the risk causing harm and the possible severity of that 
harm, if it were to occur.  Despite precautions, risk sometimes remains and it is this step 
which helps to determine whether the residual risk is acceptable and reasonable.  The 
legal obligations and industry guidelines must be adhered to as a necessity, then if there is 
residual risk it is the employerʼs responsibility to continue to apply risk control measures 
until the risk is small.   A risk-level evaluation tool is discussed in a later part of this project.

Secondly, an assessment needs to be made about existing controls, including training and 
supervision, systems and procedures, as to whether they are appropriate, effective and 
sufficient to minimise risk.  If not, they must be added to or changed.

Step 4:  Record the findings
The findings of the risk assessment must be recorded where the company has five 
employees or more.   The recording can be a simple log of a check which has been 
completed, or involve a comprehensive report, including the risk-level evaluation tool 
mentioned above.   This record should prove that the assessment was suitable and 
sufficient.

Step 5:  Review the Assessment and Revise when Necessary
A Risk Assessment is a ʻliving documentʼ and needs to keep pace with changes in the 
working environment, working practices, equipment, scenarios and staff roles where those 
changes introduce new hazards into the workplace.   Therefore, Risk Assessments need 
to be reviewed regularly enough to encompass these changes.

In going through this process, the employer should make sure that any instructions 
given to employees are clear and unambiguous.  Employees should be trained and 
competent to carry out their role, and to a level which adequately considers the 
levels of risk to which they may be exposed.

The employees should be supervised competently, and should be advised to avoid 
practices which are unsafe.   This includes being made aware of procedures for 
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dealing with ʻserious and imminent dangerʼ and for entering dangerous areas 
[Section 8 (2)].

The regulations also make it clear that employees must be authorised to stop work 
and withdraw from circumstances where it would be unsafe to continue or stay.   
They may also be prevented from resuming work where that serious or imminent 
danger persists.

Finally, there is an obligation to monitor staff for signs or symptoms of harm they 
may be sustaining through their work.   This may include stress or trauma suffered 
through incidents of aggression or violence which the person is involved in at the 
workplace.

With the clear direction imposed by these regulations, employers whose 
workplaces have risks of violence or aggression to staff are compelled to assess 
those risks, document the assessment process and its outcomes, create a policy 
and relevant procedures which detail risk-control measures which can include a 
wide variety of actions, including staff training.

This has clear implications for employers whose staff work alone and who may 
face violence and aggression in their work.
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Management of Lone Workers
The Health and Safety Executive defines lone workers in its Working Alone guidance as 
follows:

Lone workers are those who work by themselves without close or direct 
supervision. They are found in a wide range of situations; some examples are 
given below.

People in fixed establishments where:
- only one person works on the premises, eg in small workshops, petrol 
stations,kiosks, shops and also homeworkers;

- people work separately from others, eg in factories, warehouses, some 
research and training establishments, leisure centres or fairgrounds;

- people work outside normal hours, eg cleaners, security, special 
production,maintenance or repair CSRs etc.

Mobile workers working away from their fixed base:

- on construction, plant installation, maintenance and cleaning work, electrical 
repairs, lift repairs, painting and decorating, vehicle recovery etc;

- agricultural and forestry workers;

- service workers, eg rent collectors, postal CSRs, social workers, home helps, 
district nurses, pest control workers, drivers, engineers, architects, estate 
agents, sales representatives and similar professionals visiting domestic and 
commercial premises.

The HSE goes on to say that:

Employers have responsibility for the health, safety and welfare at work of all of their 
employees. They are also responsible for the health and safety of those affected by work 
activities, for example any self-employed people they engage and visitors such as 
contractors.

These responsibilities cannot be transferred to any other person, including those people 
who work alone. It is the employerʼs duty to assess risks to lone workers and take steps to 
avoid or control risks where necessary.

The Management of Health and Safety at Work Regulations, in its Section 8 regarding 
Procedures for Serious or Imminent Danger, offers key guidance for the management of 
Lone Workers.
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MHSAW Section 8

Procedures for serious and imminent danger, Section 8
http://www.opsi.gov.uk/si/si1999/19993242.htm#8

8.  - (1) Every employer shall - 

(a) establish and where necessary give effect to appropriate procedures to be followed in 
the event of serious and imminent danger to persons at work in his undertaking;

(2) Without prejudice to the generality of paragraph (1)(a), the procedures referred to in 
that sub-paragraph shall - 

• (a) so far as is practicable, require any persons at work who are exposed to serious 
and imminent danger to be informed of the nature of the hazard and of the steps 
taken or to be taken to protect them from it;

• (b) enable the persons concerned (if necessary by taking appropriate steps in the 
absence of guidance or instruction and in the light of their knowledge and the 
technical means at their disposal) to stop work and immediately proceed to a 
place of safety in the event of their being exposed to serious, imminent and 
unavoidable danger; and

• (c) save in exceptional cases for reasons duly substantiated (which cases and 
reasons shall be specified in those procedures), require the persons concerned to 
be prevented from resuming work in any situation where there is still a serious 
and imminent danger.

    (3) A person shall be regarded as competent for the purposes of paragraph (1)(b) where 
he has sufficient training and experience or knowledge and other qualities to enable him 
properly to implement the evacuation procedures referred to in that sub-paragraph.
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Capabilities and Training, MHSAW Section 13

Capabilities and training

     13.  - (1) Every employer shall, in entrusting tasks to his employees, take into 
account their capabilities as regards health and safety.

    (2) Every employer shall ensure that his employees are provided with adequate 
health and safety training - 

# # (a) on their being recruited into the employer's undertaking; and

# # (b) on their being exposed to new or increased risks because of - 

(i) their being transferred or given a change of responsibilities within the employer's 
undertaking,

(ii) the introduction of new work equipment into or a change respecting work 
equipment already in use within the employer's undertaking,

(iii) the introduction of new technology into the employer's undertaking, or

(iv) the introduction of a new system of work into or a change respecting a system 
of work already in use within the employer's undertaking.

    (3) The training referred to in paragraph (2) shall - 

# # (a) be repeated periodically where appropriate;

# # (b) be adapted to take account of any new or changed risks to 
# # the health and safety of the employees concerned; and

# # (c) take place during working hours.
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Employeeʼs Duties, MHSAW Section 14
(2) Every employee shall inform his employer or any other employee of that 
employer with specific responsibility for the health and safety of his fellow 
employees - 

# (a) of any work situation which a person with the first-mentioned employee's 
training and instruction would reasonably consider represented a serious and 
immediate danger to health and safety; and

(b) of any matter which a person with the first-mentioned employee's training and 
instruction would reasonably consider represented a shortcoming in the 
employer's protection arrangements for health and safety, 

MHSAW SCHEDULE 1
Regulation 4

GENERAL PRINCIPLES OF PREVENTION

(a) avoiding risks;

(b) evaluating the risks which cannot be avoided;

(c) combating the risks at source;

(d) adapting the work to the individual, especially as regards the design of 
workplaces, the choice of work equipment and the choice of working and 
production methods, with a view, in particular, to alleviating monotonous work and 
work at a predetermined work-rate and to reducing their effect on health;

(e) adapting to technical progress;

(f) replacing the dangerous by the non-dangerous or the less dangerous;

(g) developing a coherent overall prevention policy which covers technology, 
organisation of work, working conditions, social relationships and the influence of 
factors relating to the working environment;

(h) giving collective protective measures priority over individual protective 
measures; and

(i) giving appropriate instructions to employees.
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EMPLOYMENT RIGHTS ACT 1996, Section 100
http://www.opsi.gov.uk/acts/acts1996/ukpga_19960018_en_1

Health and Safety cases
(1)
An employee who is dismissed shall be regarded for the purposes of this 
Part as unfairly dismissed if the reason (or, if more than one, the principal 
reason) for the dismissal is that—

....................

(d)
in circumstances of danger which the employee reasonably believed to be 
serious and imminent and which he could not reasonably have been 
expected to avert, he left (or proposed to leave) or (while the danger 
persisted) refused to return to his place of work or any dangerous part of his 
place of work, or

(e)
in circumstances of danger which the employee reasonably believed to be 
serious and imminent, he took (or proposed to take) appropriate steps to 
protect himself or other persons from the danger.

(2)
For the purposes of subsection (1)(e) whether steps which an employee took 
(or proposed to take) were appropriate is to be judged by reference to all the 
circumstances including, in particular, his knowledge and the facilities and 
advice available to him at the time.

(3)
Where the reason (or, if more than one, the principal reason) for the 
dismissal of an employee is that specified in subsection (1)(e), he shall not 
be regarded as unfairly dismissed if the employer shows that it was (or 
would have been) so negligent for the employee to take the steps which he 
took (or proposed to take) that a reasonable employer might have dismissed 
him for taking (or proposing to take) them.
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Self-Defence and the Prevention of Crime
http://www.cps.gov.uk/legal/s_to_u/self_defence/

Reasonable Force
A person may use such force as is reasonable in the circumstances for the 
purposes of:
self-defence; or
defence of another; or
defence of property; or
prevention of crime; or
lawful arrest.

In assessing the reasonableness of the force used, prosecutors should ask two 
questions:
was the use of force necessary in the circumstances, i.e. was there a need for any 
force at all? And;
was the force used reasonable in the circumstances?

The courts have indicated that both questions are to answered on the basis of the 
facts as the accused honestly believed them to be (R v Williams (G) 78 Cr. App R 
276), (R. v Oatbridge, 94 Cr App R 367) and (Archbold 19-49).

To that extent it is a subjective test. There is, however, an objective element to the 
test. The jury must then go on to ask themselves whether, on the basis of the facts 
as the accused believed them to be, a reasonable person would regard the force 
used as reasonable or excessive.

It is important to bear in mind when assessing whether the force used was 
reasonable the words of Lord Morris in (Palmer v R, 1971 A.C. 814);
If there has been an attack so that self defence is reasonably necessary, it 
will be recognised that a person defending himself cannot weigh to a nicety 
the exact measure of his defensive action. If the jury thought that that in a 
moment of unexpected anguish a person attacked had only done what he 
honestly and instinctively thought necessary, that would be the most potent 
evidence that only reasonable defensive action had been taken...

The fact that an act was considered necessary does not mean that the resulting 
action was reasonable (R v Clegg 1995 1 A.C. 482 HL) and (Archbold 19-41).

There is no rule in law to say that a person must wait to be struck first before they 
may defend themselves: (R v Deana, 2 Cr.App.R. 75).

Prosecutors must exercise special care when reviewing cases involving 
those, other than police officers, who may have a duty to preserve order and 
prevent crime. This includes private security guards (including club 
doormen), public house landlords and public transport employees. The 
existence of duties that require people, during the course of their 
employment, to engage in confrontational situations from time to time needs 
to be considered, along with the usual principles of reasonable force.

www.dynamis-insight.com!          Mobile Telephone:  07814 980 348               info@dynamis-insight.com 

http://www.cps.gov.uk/legal/s_to_u/self_defence/
http://www.cps.gov.uk/legal/s_to_u/self_defence/
http://www.dynamis-insight.com
http://www.dynamis-insight.com
mailto:info@dynamis-insight.com
mailto:info@dynamis-insight.com

