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Deprivation of Liberty Analysis 

Introduction  

The right to liberty is identified in, amongst other treaties, Article 5 of the European 

Convention on Human Rights 1950 (ECHR).  The State has an obligation to ensure 

that this right is respected and protected throughout the UK.  

 

Scope of this guidance 

This analysis1 considers the right to liberty in the context of the care and treatment of 

adults  with mental illness (including dementia), learning disabilities and other related 

conditions in Scotland (referred to as “individuals” throughout this analysis). Chapter 

One will consider how “deprivation of liberty” can be assessed and the requirements 

of the ECHR. Chapter Two will consider the law and practice in Scotland in situations 

where deprivation of liberty involving individuals may occur. Where applicable, 

suggested approaches will be given.   

However, as a consequence of the European Court of Human Right‟s ruling in 

Bournewood2, the Scottish Law Commission recently consulted3 on the application of 

Article 5 ECHR to care arrangements of people who fall within the scope of the 

Adults with Incapacity (Scotland) Act 2000.  This will result in proposals for future 

legislative changes.  

 

Persons considered in this report  

This analysis considers deprivations of liberty issues that affect individuals who may 

require care or treatment which could amount to a deprivation of liberty. It looks at 

adults who lack capacity to validly consent to their care arrangements and at those 

who retain the capacity to take decisions about all or some of their care 

arrangements. All are protected under Article 5 ECHR.  

 

 

                                                 
1
 It follows Mental Welfare Commission for Scotland (2008), Autonomy , benefit and protection, Discussion 

Paper prepared by Hilary Patrick, Edinburgh. See also Mental Welfare Commission for Scotland (1) (2004) 

Authorising significant interventions for adults with incapacity, Edinburgh; and (2) (2005) When to invoke the 

Act , Edinburgh.     

  
2
 HL v UK (2005) 40 EHRR 32. 

3
 Scottish Law Commission (2012) Discussion Paper on Adults with Incapacity, Discussion Paper No 156, 

Edinburgh: The Stationery Office.  
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To whom is this analysis addressed? 

It is essential to be aware of when measures relating to the care and treatment of an 

individual may amount to a deprivation of their liberty that engages Article 5 and, 

where appropriate, to ensure its requirements are met.  The main aim of this analysis  

is therefore to assist anyone involved in such care and treatment decisions and/or 

arrangements.  

Who must comply with human rights law? 

In Scotland, all devolved legislation (including secondary legislation) must be 

compatible with the ECHR4.  

Importantly, all public authorities (including hospitals, local authorities and care 

regulators such as the Care Inspectorate) and “any person certain of whose 

functions are functions of a public nature”5 must act in a way which is compatible 

with ECHR rights. Courts and tribunals6 must also have regard to the jurisprudence 

of the European Court of Human Rights7.   

Private individuals and bodies are not therefore subject to the Human Rights Act8. 

However, such individuals and bodies may nevertheless subject someone to 

measures that amount to a deprivation of liberty in circumstances where the State 

may still be held liable. For instance: 

i. The State has positive obligations to protect individuals against interferences 

of their rights, including unlawful deprivations of liberty, by private persons or 

bodies9. This could be through registration and inspection requirements and/or 

access to the justice system; and 

ii. A public authority may directly collude with breaches of human rights by 

private individuals or bodies10. A State body (e.g. the police or a local 

                                                 
4
 s.6 Human Rights Act 1998 and  s.29(2)(d) and s.57 Scotland Act 1998. 

5
 s 6(3)(b). For instance, care homes acting under arrangements made under sections 12 and 13A of the Social 

Work (Scotland) Act 1968 (as amended by s145 Health and Social Care Act 2008)are now considered to be 

exercising a public function for the purposes of section 6 of the Human Rights Act.   

6
 s.6(3)(a) Human Rights Act 1998.  

7
 s.2 Human Rights Act 1998. 

8
 Nielsen v Denmark (1989) 11 EHRR 175 at paras 63-64 and YL(by her litigation friend the Official Solicitor) v 

Birmingham City Council and others [2007] UKHL 27.   
9
 See Article 1 ECHR (general State obligation) and Article 5(1) ECHR(positive obligation on the State to 

protect the right to liberty), and Costello-Roberts v UK  (1995) 19 EHRR 112 at para 26 and Stanev v Bulgaria 

(2012) 55 EHRR 22 at para 120. 
10

 See X and Y v Netherlands (1985) 8 EHRR 235 at para 23, Storck v Germany (2005) 43 EHRR 96 at para 89, 

and  A Local Authority v A (by her Guardian ad Litem, Judith Bennett-Hernandez), B A Local Authority v C (by 

her litigation friend the Official Solicitor), D, E  [2010] EWHC 978 (Fam) at para 84.  See also AIL Campbell 

(2006), “Positive obligations under the ECHR: deprivation of liberty by private actors”, 10(3) Edinburgh Law 

Review 339. 
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authority) may, for example, place an individual in, or help return them to, a 

private care home or hospital.  

 

Indeed, in Scotland, as the Scottish Law Commission points out11, care and 

treatment arrangements in Scotland are such that “...it is unlikely that there could be 

a deprivation of liberty in any residential establishment in Scotland which could not 

be imputable to the State.”12.   

                                                 
11

 Discussion Paper on Adults with Incapacity, op cit, paras 6.13-6.14.   
12

 Ibid, para 6.14. 
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Chapter One: “Deprivation of liberty” and the requirements 

of the ECHR 

 

1. Article 5 ECHR – the right to liberty and individuals 

 

When considering whether a measure relating to a person‟s care and treatment 

complies with Article 5 ECHR it is therefore necessary to ask: 

1. Does/will the measure result in a deprivation of liberty amounting to detention 

that engages the State‟s obligations under Article 5?; and, if so  

2. Is such detention lawful?   

(a) Is there a legal basis for it? Does it falls within the permitted exception to 

the right to liberty in Article 5(1)(e)? (in other words, is it justified under Article 

5(1)(e)?); and  

(b) Are the necessary Article 5(4) legal and procedural safeguards available?  

 

2. What amounts to a „deprivation of liberty‟ that engages Article 5? 

A. Where and how can deprivation of liberty occur? 

Apart from formal detention under mental health legislation or following a 

conviction for a criminal offence, deprivations of liberty may occur where there 

are restrictions placed on someone‟s life during their care and treatment. For 

instance, they may occur in the course of placing the person in hospital for 

Article 5(1)- the right to liberty and security 

 “1. Everyone has the right to liberty and security of person. No one shall be 

deprived of his liberty save in the following cases and in accordance with a 

procedure prescribed by law:... 

 ...(e) the lawful detention... of persons of unsound mind...” 
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physical health or psychiatric care and treatment or in a care home and their 

continued stay there. Deprivations of liberty could also occur whilst the person is 

living at home, in the community or with relatives and/or carers.   

 

A lack of definition of “detention” and “deprivation of liberty”  

Somewhat confusingly, case law often alternates between references to „detention‟ 

and to „deprivation of liberty‟. Neither „deprivation of liberty‟ nor „detention‟ are 

actually defined in the ECHR. Nor are examples of what constitutes „deprivation of 

liberty‟ engaging Article 5 given. However, what is clear is that Article 5 protects 

individuals from unlawful „deprivation of liberty‟ but equally recognises that 

sometimes, in the course of their care and treatment and subject to safeguards, it is 

necessary to detain a person of „unsound mind‟. Article 5 does not apply to someone 

who can give full, free and informed consent to particular care and treatment 

arrangements and gives such consent (bearing in mind that they may also validly 

withdraw such consent later).    

For an indication of what constitutes deprivation of liberty we must look to case law 

to provide guidance. Such guidance is at present rather general but, potentially, 

measures such as the use of force, restraint (physical or through medication), 

seclusion, „time out‟, overly intrusive observation, use of electronic devices, locked 

doors/wards and freedom to interact with others outside the institution may, in certain 

circumstances, amount to a deprivation of liberty.  

 

B. A range of factors determine whether a deprivation of liberty exists  

It is clear from case law that what amounts to a deprivation of liberty engaging Article 

5 very much depends on a whole range of factors in each individual case. The 

European Court of Human Rights stressed this in its Bournewood13 ruling.  

                                                 
13

 HL v UK at para 89. 
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C. Objective and subjective elements of deprivation of liberty  

When assessing whether or not someone has been deprived of their liberty engaging 

the State‟s obligation under Article 5(1), case law has also identified that there is an 

objective element and a subjective element (whether that person has validly 

consented to the confinement) to this.14  

i. The objective element 

This concerns a person's confinement in a particular restricted space for a not 

negligible length of time and taking the following into account:  

                                                 
14

 Storck at para 74. See also Stanev at para 117 and JE v DE [2006] EWHC 3459(Fam), per Munby J at para 

77. 

HL v UK (Bournewood) 

A man with autism and severe learning disabilities, who was unable to take decisions 

about his treatment but who appeared to be compliant, was admitted under sedation to 

hospital under the common law of necessity (in other words, in the absence of statutory 

authority).  

Once there, staff prevented him from leaving or from receiving visits from his carers (in 

case he left with them) for a period of three months after which he was detained under 

mental health legislation.  

He did not attempt to leave the hospital but staff were quite clear that if he did he would be 

prevented from doing so. 

The Court held that during the three month period he had been unlawfully deprived of his 

liberty in breach of Articles 5(1) and 5(4) ECHR. It accepted that it had been reliably 

shown that he had been suffering from a mental disorder that warranted compulsory 

confinement which persisted during his detention. However, the Court ruled that he had 

been effectively detained without the benefit of the necessary procedural safeguards.     

The Court stated: 

“...in order to determine whether there has been a deprivation of liberty, the 

starting-point must be the concrete situation of the individual concerned and 

account must be taken of a whole range of factors arising in a particular case such 

as the type, duration, effects and manner of implementation of the measure in 

question. The distinction between a deprivation of, and a restriction upon, liberty is 

merely one of degree or intensity and not one of nature or substance...”
  
(para 89) 
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a. Starting with the concrete situation of the individual concerned and 

considering a whole range of criteria such as the type, duration, effects and 

manner of implementation of the measure in question. The distinction between a 

deprivation of, and a restriction upon, liberty is merely one of degree or intensity and 

not one of 

 nature or substance15.  In other words, it is not what and/or where the measures 

take place. It is how they are applied.   

b. The key factor is whether the person is, or is not, free to leave. For instance, 
do those treating and managing the person exercise complete and effective control 
over the person's care and movements?16 

These considerations apply to any care and treatment situation and, importantly, it 

should not be automatically assumed that care at home is necessarily less restrictive 

than in an institution. It depends on all the circumstances.   

It is also important to note the following when considering restrictions of an 

individual‟s liberty:  

(i) The least restrictive treatment principle 

It is now an established principle under international human rights law that the least 

restrictive treatment option is adopted in care and treatment interventions involving 

individuals17.  Potential deprivation of liberty situations should thus be viewed in the 

context of this. 

(ii) The relevance of Articles 3 (prohibition against inhuman and 

degrading treatment and punishment) and 8 (respect for private 

and family life) ECHR to deprivation of liberty 

When assessing whether or not a measure will result in a deprivation of liberty, 

factors that are relevant to those that engage Articles 3 and 8 may be indicative, 

although not necessarily determinative.   

 

 
 
 
 

                                                 
15

 Guzzardi v Italy (1980) 3 EHRR 333 at para 92, Nielsen at para 67, HM v Switzerland (2002) 38 EHRR 314 at 

para 42, HL v UK at para 89 and Storck at para 42, JE v DE at para 77, and Stanev at  paras 115-119.  
16

 HL v UK at para 91, and JE v DE at para 77. 
17

 Article 8 Council of Europe Recommendation Rec(2004) 10 concerning the protection of the human rights 

and dignity of persons with mental disorder; Principle 9.1 UN Principles for the Protection of Persons with 

Mental Illness, GA Resolution 46/119 (17 December 1991); and Principle 6.2 Council of Europe 

Recommendation R(1999) on the Principles concerning the Legal Protection of Incapable Adults. See also 

Article 14(1) UN Convention on the Rights of Persons with Disabilities 2006.   

http://ezproxy.napier.ac.uk:2163/maf/wluk/app/document?src=doc&linktype=ref&&context=7&crumb-action=replace&docguid=IB5EB86E0E42711DA8FC2A0F0355337E9
http://ezproxy.napier.ac.uk:2163/maf/wluk/app/document?src=doc&linktype=ref&&context=7&crumb-action=replace&docguid=I0D2C1AF0E42811DA8FC2A0F0355337E9
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Degree and intensity of controls  
        
The use of restraint 

Restraint may involve physical or technological restraint (e.g. placing someone in 

seating or some other situation from which they cannot remove themselves or using 

“wandering devices”) or the use of medication18. Restraint of itself does not 

necessarily amount to detention. It depends on the degree and intensity of any 

restraint used19. However,  repeatedly and regularly restraining a person from 

leaving the place where they are living may well be depriving that person of their 

liberty. Indeed, the Code of Practice for Local Authorities Exercising Functions under 

the 2000 Act20, whilst acknowledging that the use of restraint to administer treatment 

or care would  not necessarily of itself constitute a deprivation of liberty, states that it 

should be seen as an indicator that a person‟s wishes may be being over-ridden. 

 
 

Close observation or surveillance  

 

There appear to be no cases specifically on close observation or surveillance and 

deprivation of liberty. However, it is likely that intrusive observation, for example, 

using surveillance cameras in bedrooms or bathrooms, that  cannot be justified on 

specific safety grounds may amount to a deprivation of liberty21. In addition, stating in 

care plans that CCTV surveillance must be used or that the individual cannot leave 

their place of residence without someone else, may result in a deprivation of liberty 

and it therefore recommended that the prior informed consent of the individual 

subject to such plan is obtained.          

 

Close observation or surveillance may also amount to a violation of a person‟s 

autonomy under Article 8 ECHR (respect for  private and family life) and even be 

inhuman and degrading treatment under Article 3 ECHR (prohibition against 

inhuman and degrading treatment or punishment).   

 

                                                 
18

Mental Welfare Commission for Scotland (2006), Rights, Risks and limits to freedom. Note also concern about 

over-prescription of  anti-psychotic drugs for dementia patients which are known to be of little benefit and cause
 

significant harm. See Bruce Guthrie et al (2010), „The burden of psychotropic drug prescribing in people with 

dementia: a population database study‟, Age and Aging published online 12 July 2010, 6, and  Care Commission 

and Mental Welfare Commission for Scotland (2009), Remember, I’m still me: joint report on the quality of care 

for people with dementia living in care homes in Scotland., 52-53. 

 
19

 Guzzardi at paras 92-93. The European Court of Human Rights has drawn a distinction in some cases between 

deprivation of liberty (Article 5 ECHR) and restriction of freedom of movement (Article 2, Protocol No 4 to 

ECHR). See Guzzardi at para 93, HM at para 42, Stanev at para 115 and Austin v UK (2012) 55 EHRR 14 at 

paras 55 and 57). It should be noted that the UK has not ratified Protocol No 4 to ECHR, although the Court has 

evidently found the distinction helpful.     
20

 Scottish Government (2008), Code of Practice for Local Authorities Exercising Functions under the 2000 Act, 

p117, http://www.scotland.gov.uk/Publications/2008/03/20114619/17. 
21

See Autonomy, benefit and protection, op cit, 25. 
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Seclusion and „time out‟ 

 

Seclusion and “time out” are, by their very nature, intended and planned measures. 

Seclusion therefore amounts to a deprivation of liberty22. Indeed, as stated by the 

Mental Welfare Commission for Scotland 23, this should only be used as a last resort 

to deal with behaviour that challenges in formally detained  psychiatric patients.  In 

other cases, seclusion should never be used before formal provisions are put in 

place under appropriate legislative provisions (for example, emergency or short term 

detention under the Mental Health (Care and Treatment) (Scotland) Act 200324). The 

same applies for the use of “time out”. 

 

The observations made above concerning a person‟s rights under Articles 3 and 8 

ECHR are also applicable here. 

 

 “complete and effective control” 

 

In Bournewood, a key factor in determining deprivation of liberty is that those treating 

and managing a person exercise complete and effective control over that person‟s 

care and movements and that they are not free to leave25. A similar conclusion was 

arrived at in the more recent case of Stanev v Bulgaria26.  

 

 

  

                                                 
22

 Mental Welfare Commission for Scotland (2007)  ̧The Use of Seclusion,  2. 
23

 The Use of Seclusion, ibid, 3.  
24

 See The Use of Seclusion for greater guidance on this.   
25

 HL v UK at para 91. 
26

 Stanev at paras 124-128. 
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Contrast this with HM v Switzerland (see later) where the applicant was cared for in 

an open institution which allowed freedom of movement and encouraged contact 

with the outside world27.  Her Article 5(1) right was found to have not been violated.  

 

 The Code of Practice for Local Authorities Exercising Functions under the 2000 Act 
28also identifies factors that affect a person‟s autonomy as being helpful in 

determining what amounts to a deprivation of liberty. These include being able to 

make daily choices (e.g. about meals, activities, etc), contact with the outside world 

(e.g. contact with spouses, partners, relatives, visits, use of the telephone, ease of 

access to the local community, etc), internal and external physical environment and 

accessibility. 

 

 “for a not negligible length of time” 

 

How long any controls are likely to be required for is another relevant 

consideration29. Where significant periods of time are involved, such as three months 

in Bournewood and indefinitely in Stanev, this does not present a problem. However, 

case law is otherwise rather unhelpful as to when particular controls become a 

                                                 
27

 At paras 44-45. 
28

 Op cit, 117. 
29

 Storck at para 74. 

Stanev v Bulgaria 

Restriction of movement at a care home - “complete and effective control” 

 

 

Mr Stanev was found to be partially incapacitated, on the grounds that he suffered from 

schizophrenia, and placed under guardianship. His guardian placed in him in a social 

care home without consulting or informing him beforehand. 

 

The European Court of Human Rights commented: 

 

”...the applicant was housed in a block which he was able to leave, but [the Court] 

emphasises that the question whether the building was locked is not decisive..... 

While it is true that the applicant was able to go to the nearest village, he needed 

express permission to do so... Moreover, the time he spent away from the home 

and the places where he could go were always subject to controls and restrictions.” 

(para 124) 

This level of restriction was a significant deciding factor in the Court‟s finding of a 

violation of Mr Stanev‟s Article 5(1) right.   
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deprivation of liberty.  For example, a man being forcibly subjected to a blood test 

amounted to a deprivation of his liberty30 as was the stopping and searching of two 

journalists under anti-terrorism law which lasted no more than 30 minutes31. On the 

other hand, holding a 10 year old girl at a police station for questioning for two hours, 

for some of the time in an unlocked cell, was not32 nor was a police cordon during a 

demonstration in which the applicants were contained for six to seven hours33. What 

becomes apparent from the various cases, however, is the need to take all the 

factors into account.  

  

Freedom to leave 
 

That someone is prevented from leaving the place where they are being cared for or 

would be if they tried to leave is a very important factor in deciding whether or not 

there has been a deprivation of liberty. In Bournewood, for example, although the 

applicant did not actually try to leave, staff were determined that they would prevent 

him from doing so had he tried34.  Whether the person is in a “locked” or “lockable” 

ward, or other facility, is relevant but not determinative35.  

The European Court of Human Rights has found that there was a deprivation of 

liberty where the applicant, who had been declared “legally incapable” and then at 

the request of his guardian was admitted to a psychiatric hospital, had 

unsuccessfully attempted to leave the hospital36. It has also found a deprivation of 

liberty where the applicant had initially consented to her admission to a clinic but had 

subsequently attempted to leave37. In both of these cases, there was some doubt as 

to whether or not the applicants actually lacked capacity. This begs the question of 

whether a similar sentiment expressed by someone who is reliably shown to lack 

capacity would amount to a deprivation of liberty. It all depends on the 

circumstances, but it is likely that frequent requests to leave by a person without 

capacity are a significant factor in determining whether the intensity and degree of 

restrictions amount to deprivation of liberty38. For example, see the English case of 

JE v DE. 

  

 
 

                                                 
30

 X v Austria (1979) 18 DR 154. 
31

Gillan and Quinton v UK (2010) 50 EHRR 45 at para 57. 
32

 X v Germany (1981) 24 DR 158. 
33

 Austin v UK (although, interestingly, the three dissenting judges considered that it did).  
34

 At para 91. 
35

 HL v UK at para 92 and JE v DE at para 77. 
36

 Shtukaturov v Russia (2008) ECHR 223 at para 108. 
37

 Storck at para 76 
38

Autonomy, benefit and protection, op cit, 10.  
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Restrictive measures that benefit a person may not be a deprivation of liberty 
 

Where restraints are used to give someone as much freedom as possible in light of a 

person‟s particular disability, case law lends weight to the view that such restrictions 

may not amount to deprivation of liberty. For example, in HM v Switzerland, the 

placing by the authorities of an elderly woman in a nursing home for an unlimited 

period of time on the basis of “serious neglect” was held to not be a deprivation of 

liberty within the meaning of Article 5(1). Similarly, in Nielsen v Denmark39 the 

placing of a 12 year old boy in a psychiatric hospital, at his mother‟s instigation, for 

therapeutic purposes was not considered to be a deprivation of his liberty.  

 

                                                 
39

 Op cit, n8. 

JE v DE 

Involuntary admission to care home – frequent requests to leave 

 DE was reliably found to lack capacity. The local authority placed him as an emergency 

measure in residential care when his carer (and spouse), JE, was unable to look after him.  

The local authority decided that it was not in DE‟s best interests to return to live with or to 

visit JE, owing to allegations of her abuse and neglect of him.  It claimed that the 

restriction of his residence was under the doctrine of necessity. It instructed the care home 

to give free access to JE except when it was necessary to protect DE‟s safety.  However, it 

was made clear to JE and DE that if JE attempted to take DE back home the police would 

be called.  

DE had substantial freedom and contact with the outside world, and was not subjected to 

physical or chemical restraint. However, he repeatedly asked to return home to JE and 

indicated that he did not want to be at the care home.  

 The judge likened DE‟s position to that of a prisoner in an open prison which nevertheless 

deprived a prisoner of his liberty and therefore found that DE had been deprived of his 

liberty.  
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The approach has received some criticism in that „to benefit the person‟ (in other 
words, the purpose) does not form part of the assessment of whether a measure is a 
deprivation of liberty and is not a specified justification to limit the right to liberty40. It 
should perhaps also be noted that the Court considered that in both HM and Nielsen, 
valid consent to the restrictions had been given (albeit by the boy‟s mother in the 
latter case).  That being said, more recently, in Austin v UK41, the European Court of 
Human Rights found that the use of a police cordon during a demonstration „to 
isolate and contain a large crowd, in volatile and dangerous conditions” was the „the 
least intrusive and most effective means to be applied‟. In those particular 
circumstances42this did not constitute a deprivation of liberty.  In the English case of 
A Local Authority v A43, the court considered that locking the applicants, who lacked 
capacity and who lived at home, in their bedrooms at night was a reasonable, 
proportionate and appropriate measure and did not amount to a deprivation of 
liberty44.  

 

 

                                                 
40

 Much reliance has been placed here on the dissenting judgment of Judge Loucaides in HM v Switzerland 

(2002) ECHR 157. See also Scottish Law Commission Discussion Paper on Adults with Incapacity, op cit, 

paras 6.15- 6.36,  which considers this. 
41

 Op cit, n.33 
42

 Austin at para 66. 
43

 Op cit, n.10. 
44

 See also R(Secretary of State for the Home Department) v Mental Health Review Tribunal [2002] EWCA Civ 

1868, R(G) v Mental Health Review Tribunal [2004] EWHC 2193 and Re MIG and MEG, Surrey County 

Council v CA and LA [2010] EWHC 785. 

HM v Switzerland 

Measures designed to benefit the person 

HM, an elderly woman, was placed by the authorities in a nursing home for an unlimited 

period of time on the basis of “serious neglect”. She had refused to cooperate with home 

support services.  

She complained that she was unlawfully deprived of her liberty in violation of Article 

5(1). She said that she had been placed in the home against her will and that in the nursing 

home, she was no longer free to decide where she lived, to take decisions concerning her 

everyday life, or to go home. She alleged that “serious neglect” is not cited as an exception 

to Article 5(1).  

The Court found that there had been no deprivation of liberty within the meaning of 

Article 5(1). Her placement in the nursing home was a responsible measure taken by the 

competent authorities in her best interests to provide her with necessary medical care and 

adequate living conditions.   

It is also important to note that she did not lack capacity and her consent to remaining at 

the home was thus inferred.   
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A recent Sheriff Court case in Scotland, AB v BR, Dr DM & MHTS45, also appears to 
support this approach (see next page). 
 
 

 

                                                 
45

 AB v BR, Dr DM & MHTS, 26 September 2012, unreported (Airdrie Sheriff Court). This case is, however, 

subject to appeal. 

 

 

A Local Authority v A 

Care at home - locking in bedroom overnight 

 

A child and an adult with incapacity, both of whom suffered from a genetic disorder which 

manifests itself in severe behavioural problems, lived at home with parents as carers. Their 

parents locked their bedroom doors at night for their own safety.  

The court considered that locking the applicants in their bedrooms at nights was a 

reasonable, proportionate and appropriate measure undertaken by caring parents with their 

children‟s welfare, happiness and best interests at heart. It was particularly noted that that 

did not appear to be upset about this and their parents came to them whenever they made 

noise or shouted. Such measures did not, therefore, amount to a deprivation of liberty 

engaging Article 5. 
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What is normal? 

Another factor that may be taken into account in assessing whether measures 

designed to benefit the person amount to a deprivation of liberty is that of 

„normality‟.46 It has been stated that in the case of an adult with disabilities this 

should be assessed by reference to “an adult of similar age with the same 

capabilities and affected by the same condition or suffering the same inherent mental 

and physical disabilities and limitation”. 47       

 

 

                                                 
46

 See Cheshire West and Chester Council v P [2011] EWCA Civ 1257,  per Munby LJ at para 83. Note that this 

case is subject to appeal to the UK Supreme Court at the time of writing.  
47

 Cheshire West and Chester Council, per Munby LJ at para 86.  

AB v BR, Dr DM & MHTS 

Compulsory patient – restrictions at care home   

 

AB suffered from mental disorder caused by alcohol misuse and bipolar disorder.  

 

The Mental Health Tribunal for Scotland granted a Compulsory Treatment Order (CTO) 

requiring her to live at Z Care Home, a locked facility where residents can only leave and 

return using a keypad. She claimed that she did not know the code for the keypad and 

therefore she was in effect being detained there contrary to the Mental Health (Care and 

Treatment) (Scotland)  2003 Act, which only allows detention under a CTO in hospital.  

The court held that there was no deprivation of liberty.  

The court stated that the overriding purpose of the 2003 Act is to provide appropriate care 

and treatment for persons with mental disorder. Medical evidence in this case 

demonstrated that a hospital-based order was not necessary but there were strong reasons 

supporting the use of the keypad at the care home. For instance, AB was a risk to road 

users and herself if she left the home unaccompanied, she had a history of leaving hospital 

and her own home and placing herself at significant risk and she was known to be 

vulnerable to exploitation. This was the minimum restriction required for her safety. 

Moreover, visits to her family were arranged fortnightly and she could go out locally 

provided she was supervised (and there appeared to be no delays or problem in organising 

this). She also had free access to the home‟s gardens during the summer. For these 

reasons, it was considered that the restrictions imposed on AB did not amount to legal 

detention and were proportionate in the circumstances.       
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ii. The subjective element 

When assessing whether or not someone has been deprived of their liberty, of 
central importance is whether the person concerned has given valid consent to their 
confinement. 

Case law indicates the following:   

a. A person with capacity may give a valid consent to measures restricting 

their liberty, provided such consent is clear and unequivocal, and Article 5 is 

not engaged.48 For example, admission as a voluntary patient to a psychiatric 

hospital with a locked ward policy. It more or less goes without saying that explicit 

refusal of consent by a person who has capacity will be determinative of this aspect 

of „deprivation of liberty‟.49  

b. Where a person has capacity, consent to their confinement may be inferred 
from the fact that the person does not object50. 

However, in either case: 

c. Later attempts to leave. If they later try to leave and are prevented from doing so 
then this may amount to deprivation of liberty51. 

d. Consent is not conclusive. Simply because a person with capacity initially 

appears to agree to particular arrangements does not mean that such consent can 

be inferred for these being continued, increased or additional restrictions added. The 

European Court of Human Rights has commented that just because someone lacks 

capacity does not mean that they did not understand the situation52.  In addition, 

when they first appeared to consent to the restriction they may have been sedated or 

subject to undue influence53.   

e. A person who lacks capacity can never consent to particular arrangements54  

                                                 
48

 Storck at paras 76-77, JE v DE, at para 77 and Stanev at para 117. 
49

 Storck at para 77,  JE v DE at para 77. 
50

 HL v UK at para 93, Storck at para 77 and HM v Switzerland at paras 46-47. 
51

 Storck at para 76. 
52

 Shtukaturov at para 108. 
53

 Storck at para 75, HL at para 90.  
54

 HL at para 93. There is now substantial support for a functional capacity approach to be adopted at all times 

when assessing capacity given the importance of  respecting a person‟s autonomy and associated presumption of 

capacity. This has clear implications when ascertaining whether or not someone is able to give consent to 

measures that amount to a deprivation of liberty. See Mental Welfare Commission for Scotland (2010), Consent 

to Treatment, 8-10, Law Commission (1995) Mental Capacity,Consultation paper No 231, The Stationery 

Office: London, World Health Organisation (2005)  Resource Book on Mental Health, Human Rights and 

Legislation, 39-40, section 7.1, Shtukaturov v Russia at paras 87-88 and 94 (regarding Article 8 ECHR), 

Principles 2, 3, 6 and 12 Council of Europe Recommendation R(1999) on the Principles concerning the Legal 

Protection of Incapable Adults and  Article 12 UNCRPD.  
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In short, the fact that the person may have allowed herself/himself to be taken into 

detention does not mean that they have consented to their detention, whether  or not 

she/he has capacity55or not56. The European Court of Human Rights has repeated 

on numerous occasions that the right to liberty is too important in a democratic 

society for a person to lose the benefit of the ECHR protection for the single reason 

that he/she may have given himself/herself up to be taken into detention.  

 

3. Lawful detention of individuals  

Once it has been established that a measure amounts to a deprivation of liberty, 

various substantive and procedural requirements must be fulfilled in order that such 

detention on the basis of their mental disorder is lawful for the purposes of Article 5.  

a. Substantive requirements 

   

1. The deprivation of liberty must have a legal basis and be “in accordance 

with a procedure prescribed by law”. In other words, be authorised under 

the law and not be applied arbitrarily; and  

 

2. The existence of “unsound mind” must be “reliably shown” by 

“objective medical experts”57. Additionally, the definition of mental disorder 

should also not be so broad as to include behaviour that simply embarrasses 

or does not conform to societal norms58; and 

 

3. Any measures must be a proportionate response to the situation. The 

mental disorder (a) must be of a nature to justify detention (i.e. treatment is 

necessary to alleviate the condition and/or if the person needs control and 

supervision to prevent them causing harm to themselves or to others59); and 

(b) must persist throughout the period of detention60. This is supported by the 

                                                 
55

 Storck at para 75. 
56

 HL at para 90, Stanev at para 119 and JE v DE,at para 77. 
57

 Winterwerp v the Netherlands (1979) 2 EHRR 387 at para 39. 
58

 Winterwerp at p37. 
59

 Winterwerp at para 39, and Stanev at para 146. 
60

 Winterwerp at para 39. See also Shtukaturov at para 114, and Stanev at para 45. 
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least restrictive treatment principle61. However, the Court has yet to identify a 

right as such to community care under the ECHR62.   

 

4. The detention must be in an appropriate place so that they can receive 

the treatment they require. In other words, in a hospital, clinic or other 

appropriate institution in order for Article 5(1)(e) ECHR not to be violated63.  

 

b. Procedural requirements  

 

Thus: 

1. There must be an ability to challenge the deprivation of liberty through the 

courts64. 

 

2. There must be regular reviews of the detention where the detention is lengthy 

or indefinite65.   

                                                 
61

 See, for example, Reid v United Kingdom (2003) 37 EHRR 9 at paras 48-52.  See also Articles 8, 18-20 and 

27-28 Council of Europe Recommendation Rec(2004) 10 concerning the protection of the human rights and 

dignity of persons with mental disorder (adopted by the Committee of Ministers on 22 September 2004). The 

principle is also reflected, in general terms, in Article 14 (right to liberty) of the UN Convention on the Rights of 

Persons with Disabilities (UNCRPD). 

62
 Disappointingly, it again recently missed the opportunity to do this in Stanev. 

63
 Ashingdane v. the United Kingdom  (1985) 7 EHRR 528 at para 44, Aerts v. Belgium (2000) 29 EHRR 50 at 

para 46, and, more recently, Hadzic and Suljic v Bosnia Herzegovina [2011] MHLR 367 at para 40, and LB v 

Belgium (Application No. 22831/08) European Court of Human Rights (Second Section), Judgment, 2 October 

2012, at paras 89-105. 
64

 On challenging the lawfulness of the detention see also Winterwerp at para 55, Stanev at paras 168-171  and  

DD v Lithuania [2012] MHLR 209 at paras 163-167.  
65

Stanev at paras 168-171 and DD at paras 163-167. 

Article 5(4) ECHR 

“Everyone who is deprived of his liberty by arrest or detention shall be entitled to 

take court proceedings by which the lawfulness of his detention shall be decided 

speedily by a court and his release ordered if his detention is not lawful”. 



20 

 

 

In the recent Stanev and DD rulings, both involving persons who had been 

declared to lack capacity,  the Court emphasised that although the form that 

such judicial review will take may differ between jurisdictions, there must 

nevertheless be automatic regular reviews of indefinite or lengthy periods of 

detention. 

 

3. There must be a timely release of a person where their detention is found to 

be unlawful66.   

 

 

UN Convention on the Rights of Persons with Disabilities – adding 

weight to ECHR rights for individuals  

 

The UK is also a party to UN Convention on the Rights of Persons with Disabilities 

2006 (UNCRPD) and its protocol.  This treaty reinforces the rights identified in, 

amongst other treaties, the ECHR in the context of persons with mental illness 

(including dementia), learning disabilities and other related conditions.  

                                                 
66

 Johnson v UK (1999) 27 EHRR 440, Kolanis v UK (2006) 42 EHRR 12) and HL. 

DD v Lithuania 

DD suffered from schizophrenia and was declared legally incapacitated.  Her adoptive 

father, as her legal guardian, placed her in a social care home.  

 

She claimed that her rights under Article 5(1) and (4) ECHR had been violated on the 

basis that she had been placed in the home without the opportunity to judicially challenge 

her detention there. 

The Court found no violation of her Article 5(1) right. It considered that there had been a 

deprivation of her liberty but that this was justified under Article 5(1)(e) as she had been 

„reliably shown‟ to be of “unsound mind”.  

 

The Court did, however, find a violation of her Article 5(4) right. Under domestic law she 

was only able to challenge her detention through her legal guardian, who was the person 

who had placed her in the home in the first place. It did not enable her to independently 

judicially challenge her involuntary detention.   
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The rights in the UNCRPD are not incorporated into UK law in the same way as 

ECHR rights are but the UK is still bound by its UNCRPD obligations under 

international law. However, importantly, we are now seeing the UNCRPD being used 

to reinforce ECHR rights in cases involving persons with mental disorder by the 

European Court of Human Rights.67  For example, Article 14 UNCRPD identifies the 

right to liberty68 and Articles 15 and 17 UNCRPD, respectively, identify the 

prohibition against inhuman and degrading treatment and respecting the integrity of 

the person69. The Convention, throughout, promotes the autonomy in all aspects of 

life of persons with disability, including the individuals who are considered in this 

analysis.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
67

 This started with Glor v Switzerland (Application no 13444/04), European Court of Human Rights, judgment, 

30 April 2009 and has continued.    
68

 Article 14 UNCRPD was mentioned in connection with Article 5 ECHR in Stanev and DD. 
69

 Articles 15 and 17 UNCRPD were mentioned in connection with Articles 3 and 8 ECHR in Dordevic v 

Croatia (Application No. 41526/10), European Court of Human Rights, Judgment, 24 July 2012.  
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Chapter Two: Care and treatment in Scotland of individuals and deprivation of 

liberty  

In Chapter One, it was shown that in the context of care and treatment of individuals: 

1. A deprivation of liberty can potentially occur in a number of different 

environments and in a number of different ways. 

2. Assessment of whether a measure or measures amount to a deprivation of 

liberty requires a consideration of a number of different factors, including 

objective and subjective elements, relating to the particular circumstances70.  

3. Where a measure amounts to a deprivation of liberty in order to be lawful in 

terms of Article 5 ECHR requirements, it must: 

a) Have a legal basis; 

b) Be a proportionate response to the particular situation; 

c) Concern a person who has a genuine mental disorder; 

d) Provide legal safeguards for the person deprived of their liberty.     

4. A deprivation of liberty may not occur where measures are used to protect 

and benefit a person and help them live as full a life as possible within the 

context of their particular disability.      

This chapter will look at areas of law and practice in Scotland where a deprivation of 

liberty involving individuals engaging Article 5 ECHR may occur.  

1. Emergencies 

A. Treatment under the common law principle of necessity 

                                                 
70

 See Chapter One. 
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This applies to emergencies only where someone is unable to give consent to 

treatment because they are unconscious, in pain or because of the effect of alcohol 

or drugs.  

In these circumstances, doctors can treat that person and do what is reasonably 

required in that person‟s best interests until such time as they are able to take valid 

treatment decisions71. „Best interests‟ is if it is immediately required in order to save 

the person‟s life or improve/stop deterioration in physical or mental health.  

 

Deprivation of liberty issue 

The common law of necessity must be used sparingly. We know from Bournewood 

that the common law of necessity does not, insofar as Article 5 is concerned, ensure 

the required legal safeguards to challenge any deprivation of liberty arising under it.     

If the person refuses treatment or there is a valid advance refusal, then either this 

refusal must be respected or use of the Mental Health (Care and Treatment) 

(Scotland) Act 2003 (“the 2003 Act”) should be considered if treatment for a mental 

disorder is required.  

However, before a civil compulsion order under the 2003 Act72 can be made it must 

be established that the individual‟s ability to make decisions about medical treatment 

is significantly impaired because of their mental disorder (known as “significantly 

impaired decision making ability” or “SIDMA”73). There is a distinction between 

significantly impaired decision making ability, which is not defined by the 2003 Act, 

and incapacity. Although assessing whether someone has significantly impaired 

decision making ability is similar to whether they are incapable of taking decisions 

under the 2000 Act, it must be emphasised that the former relates to medical 

treatment in general and it is entirely possible that an individual with mental disorder 

might be able to take perfectly valid decisions about some aspects of their  medical 

treatment but not about others because their mental disorder impairs their ability to 

do so74. The need to take this into consideration in regard to every element of 

proposed and continuing medical treatment is therefore important because, in the 

context of this analysis, failure to obtain the necessary consent or obtain the 

necessary order may result in an unlawful deprivation of liberty.             

In addition, in emergencies, the Adults with Incapacity (Scotland) Act 2000 Code of 

Practice advocates that where the required treatment can be authorised under this 

Act, doctors use the  general authority to treat under the Act, with its greater 

                                                 
71

 Re F (mental patient: sterilisation) [1990] 4 BMLR 1 (HL), Scottish Law Commission, Report on Incapable 

Adults (1995) SLC 151, para 1.10. 
72

 Different criteria apply for mentally disordered offenders.  
73

 Consent to Treatment, op cit, 8. 
74

 Consent to Treatment, 8; H Patrick (2006), Mental Health, Incapacity and the Law in Scotland, 168-171. 



24 

 

protections, rather than common law powers (see below). This is unless there is 

insufficient time to complete the necessary certificates under the Act75.  

 

B.  Emergency detention -  

Under Part 5 of the 2003 Act76 a fully registered medical practitioner may grant a 

certificate that authorises the managers of a hospital to detain someone for 72 hours. 

That medical practitioner must consider that it is likely that the person has a mental 

disorder which causes their decision making to be 'significantly impaired' and:  

a. it is necessary as a matter of urgency to detain the person for assessment;  

b. the person's health, safety or welfare, or the safety of another person, would 

be at significant risk if they were not detained;  

c. making arrangements for the possible granting of a short-term detention 

certificate  would involve 'undesirable delay'; and 

d. must obtain the consent of a mental health officer wherever practicable.  

 

Deprivation of liberty issue 

Article 5(4) ECHR requires, however, that a detained person has swift access to a 

court to challenge their detention. This is not available for a person subject to an 

emergency detention order. For this reason, it is imperative that emergency 

detention certificates are used sparingly and short term detention certificates should 

be the preferred route. The Mental Welfare Commission emphasises this too77.   

 

 

2. Care and treatment under the Adults with Incapacity (Scotland) Act 2000  

generally 

 

The Act applies to anyone of 16 years old or over who is assessed as being 

„incapable‟78. Sub-section 1(2) to 1(4) set out the Act‟s underlying principles with 

sub-section 1(2) and 1(3), providing that no intervention in the affairs of the adult 

                                                 
75

 Scottish Government, Adults with Incapacity (Scotland) Act 2000: Code of Practice (Third Edition): For 

Practitioners Authorised to Carry Out Medical Treatment or Research Under Part 5 of the Act, SG/2010/57, 

April 2010 (issued October 2010), paras 2.40-2.42. 
76

 s36. 
77

 Mental Welfare Commission for Scotland website, Emergency Detention, http://www.mwcscot.org.uk/the-

law/mental-health-act/emergency-detention. Please also note comments above about the distinction between 

impaired decision making ability under the 2003 Act and incapacity.  
78

 Section 1(6). 
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must occur unless it will benefit the adult, there is no reasonable alternative and 

the least restrictive option available must be used.  

A. Respecting wishes 

 Section 1(4) requires that “the present and past wishes and feelings of the adult so 

far as they can be ascertained” must be taken into account when considering any 

intervention under the Act.    

Deprivation of liberty issues 

(i) Appointment of guardians  

A criterion for ordering guardianship79 is that the person is incapable of acting or 

making decisions to promote or safeguard their own interests. Arguably, this 

provides the opportunity for the courts to make decisions to benefit the adult which 

are contrary to that person‟s clearly expressed wishes. This may be a factor in 

determining whether a restriction amounts to an unlawful deprivation of liberty.   

(ii) The importance of advance statements  

Respecting the adult‟s wishes will include considering any valid and subsisting 

advance statements made by the person and the wishes expressed in them.  An 

advance statement may be made by an individual with capacity concerning their 

treatment for physical and mental disorders. It becomes relevant when the individual 

no longer has capacity to make decisions about their care and treatment and has the 

same effect as a decision made by a person with capacity.  

In Scotland, advance statements concerning treatment for mental disorder are 

recognised to some extent under the 2003 Act. Where treatment is being considered 

under the 2003 Act, the Mental Health Tribunal for Scotland and anyone authorised 

to give medical treatment under the Act or the Criminal Procedure (Scotland) Act 

1995 must have regard to valid and subsisting advance statements, although these 

can be overridden in certain circumstances80. The 2003 Act does not specifically 

state when it is acceptable to override an advance statement. Its Code of Practice 

does, however, state that a valid advance statement “would be a strong indication of 

a patient's wishes about medical treatment” but that it must be considered alongside 

other factors81. 

Otherwise, advance statements do not have statutory force in Scotland82. The 2000 

Act makes no specific reference to them. That being said, the common law in 

                                                 
79

 s.58(1)(a). 
80

 ss275-276 Mental Health (Care and Treatment)(Scotland) Act 2003.   
81

 Code of Practice vol 1 ch 6, para 58.  
82

 Unless the treatment is authorised under the 2003 Act which  must have regard to but can override advance 

statements in some situations (s276, Mental Health (Care and Treatment)(Scotland) Act 2003).  
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Scotland regards valid advance refusals of medical treatment as binding on medical 

staff83. Indeed, disregarding wishes expressed in an advance refusal may amount to 

an assault and even be inhuman and degrading treatment under Article 3 ECHR and 

Article 15 UNCRPD, and those involved could be subject to criminal prosecution or 

civil liability. Care or treatment that breaches a valid and subsisting advance 

statement (because it is an indication that the person is being treated against their 

will) will require court authorisation84.    

The making of advance statements relating to care and treatment in the event of 

future incapacity is highly recommended. They may give a clear indication as to 

whether or not an individual consents to particular restrictions of their activities and 

this can be taken into account when assessing whether there has been an unlawful 

deprivation of liberty.                    

  

3.  Care and Treatment under the Adults with Incapacity (Scotland) Act  

2000  

A. General authority to treat85  

A certificate issued under section 47 authorises a health professional (currently 

doctors, dentists, opticians and registered nurses)86 to give whatever medical 

treatment is necessary under the circumstances to safeguard or promote a person‟s 

physical or mental health87. Persons acting under the instruction or with the 

approval/agreement of the person to whom the certificate was issued may also carry 

out the treatment88.  

It is important to note that if circumstances change and further treatment is required 

which is not covered by the certificate then a new one must be issued.   

 

 

                                                 
83

 Scottish Law Commission, Report on Incapable Adults 1995(No 151), para 5.46. See also Patrick, Mental 

Health, Incapacity and the Law in Scotland, op cit, 150.  
84

 On the other hand, the Mental Capacity Act 2005 (ss24-26), which affects England and Wales, requires that 

valid and applicable advance decisions refusing the carrying out or continuance of specified treatment must be 

respected. The Act provides statutory underpinning for a wider range of treatment choices in that it relates to 

refusals of treatment for physical and mental disorders. However, where the refusal relates to compulsory 

treatment for mental disorder under Part 4 of the Mental Health Act 1983 then the individual‟s wishes may be 

overridden (with the exception of refusal of ECT where a valid and applicable advance decision cannot be 

overridden (s58A Mental Health Act 1983) unless such treatment is necessary to save life or prevent serious 

deterioration in an individual‟s condition (s62)).   
85

 See also Mental Welfare Commission for Scotland (2011), The Right to Treat, for further guidance here.  
86

 s.47(1)A. 
87

 s.47(2). 
88

 s47(3). 
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Deprivation of liberty issues  

The provisions governing how this general authority operates endeavour to avoid 

creating unlawful deprivation of liberty situations. For instance:    

(i) Force or detention must not be used unless it is immediately necessary and 

only for long as is necessary in the circumstances89. The use of force should 

be the minimum necessary in the circumstances90.   

(ii) Health professionals must not admit someone to hospital for psychiatric 

treatment against their will91. 2003 Act procedures should be used instead 

so that the adult might benefit from the additional safeguards that this Act 

offers. It is acceptable to treat an adult with incapacity who is not formally 

detained under the 2003 Act under the Adults with Incapacity Act unless they 

resist that treatment and then the 2003 Act should be considered. Indeed, 

the Adults with Incapacity Act‟s Code of Practice92 encourages the use of the 

2003 Act where an adult shows continued resistance to treatment for mental 

disorder. 

(iii) Where an adult lacks capacity and resists treatment for physical disorder, an 

intervention order93 (where it is likely to be a one-off situation and the person 

may recover capacity) or welfare guardianship94under Part 6 should be 

considered (see later).   

(iv) Someone already being treated for a mental condition under compulsory 

measures under the 2003 Act may be treated for a physical condition under 

the Adults with Incapacity Act. However, it is permissible to treat that person 

under the 2003 Act where the physical disorder is a direct consequence of 

their mental disorder.  

 

B. Treatments requiring special safeguards  

These include drug treatment for more than 2 months, neurosurgery, deep brain 

stimulation, ECT,  transcranial electromagnetic stimulation, medication to reduce sex 

drive, artificial  nutrition and abortion.  

 

Where a person is unable to consent to such a treatment, whether or not they are 

subject to the 2003 Act, the procedures and special safeguards involving second 

opinions set out in the 2003 Act must be followed. The section 47 Adults with 

                                                 
89

 s.47(7)(a). 
90

 Code of Practice, paras 2.56-2.59. 
91

 s.47(7)(c). 
92

 Para 2.56. 
93

s53. 
94

 s57. 
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Incapacity Act general authority cannot be used to treat that person. For a full 

description of such safeguards, see the Mental Welfare Commission‟s Consent to 

Treatment guidance95.  

 

Deprivation of liberty issue  

The special safeguards treatment list under the Adults with Incapacity Act does not 

include long term drug treatment for mental disorder. Long term drug therapy may be 

justifiable and appropriate in many circumstances although there are concerns about 

the inappropriate use of some medication96. Where the sedative effects of drug 

treatment could be construed as a deprivation of liberty, compulsory treatment under 

the 2003 Act and/or welfare guardianship under the 2000 Act may be necessary 

(although whether the latter can authorise deprivation of liberty is currently unclear 

(see later)).  

4. Carers and welfare attorneys 

Clearly, on the basis of the principle of least restrictive option, it may often be 

preferable for a person to be cared for informally rather than going through the 

procedures of obtaining court orders.   

 

 

 

 

Deprivation of liberty issues  

Carers and welfare attorneys are private individuals and the ECHR does not apply to 

their actions. Problems therefore arise in protecting a person who may have been 

deliberately or inadvertently deprived of their liberty by their carer or welfare 

attorney97.     

However, the State has a duty to protect citizens from breaches of the ECHR rights 

(see Introduction). To this end, local authorities and the Mental Welfare Commission 

have powers under the Adults with Incapacity Act, 2003 Act and Adult Support and 

                                                 
95

 Mental Welfare Commission for Scotland (2010), Consent to Treatment.  
96

 See, for example, Care Commission and Mental Welfare Commission for Scotland, Remember, I’m still me: 

joint report on the quality of care for people with dementia living in care homes in Scotland, pp52-53; Bruce 

Guthrie et al (2010), „The burden of psychotropic drug prescribing in people with dementia: a population 

database study‟, Age and Aging published online 12 July 2010, 

http://ageing.oxfordjournals.org/content/39/5/637.full.pdf+html. 

   
97

 See, for example, Mental Welfare Commission for Scotland (2012), Powers of Attorney and their Safeguards. 

http://ageing.oxfordjournals.org/content/39/5/637.full.pdf+html
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Protection (Scotland) Act 2007 where an adult is at risk, including where a person‟s 

rights  are being breached by a carer or attorney. For example, locals authorities 

have duties to investigate adults at risk and, if necessary, to apply for guardianship 

or intervention order98 (again whether this authorises deprivation of liberty is 

unclear(see later)).   

 

A. Carers without welfare power of attorney 

Scottish Government guidance, whilst recognising that this might be necessary on a 

temporary basis to protect a vulnerable adult (under their duty of care), provides that 

a private carer, without a welfare power of attorney, would not have the requisite 

legal authority to move the adult to permanent residential care (even if it does not 

constitute a deprivation of liberty)99.  

This is a cautious approach but prevents unlawful deprivation of liberty situations 

occurring.   

 

B. Welfare attorneys 

Welfare attorneys are appointed by a person in case of their future incapacity (under 

Part 2 of the Adults with Incapacity Act) and their powers come into effect when the 

granter is unable to take welfare decisions or the attorney reasonably believes 

this100. The importance of adopting a functional capacity approach here is important 

(see chapter one). 

 

 

Deprivation of liberty issues  

  

i. Commencement of powers 

The Act does not specify what evidence of incapacity is required although some 

welfare powers of attorney will specify what is required to prove this. The document 

need only state that the granter has considered how this is to be determined. 

                                                 
98

 ss.10, 53(3) and 57(2) AWIA. 
99

 Interventions under the Adults with Incapacity ( Scotland ) Act 2000 Letter from Angus Skinner, Chief Social 

Work Inspector, to Chief Social Work Officers (Social Work Services Inspectorate 30 July 2004). This is in 

contrast to the Mental Capacity Act (s.5).     
100

 s.16(5). 
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As mentioned above, the attorney should adopt a functional capacity assessment 

approach  and also bear in mind the principles of the Act when considering when 

they may legitimately start to act on the powers granted.  

 

    ii. Hospital treatment and care arrangements   

The welfare attorney cannot place the granter in hospital for treatment for a mental 

disorder against their will101.  

Provided the power of attorney specifies, it is lawful and ECHR compatible 

(because it is permitted under the Adults with Incapacity Act) for them to admit an 

apparently willing adult to hospital for treatment of a physical condition or consent to 

care arrangements on their behalf.  

However, unfortunately, the Adults with Incapacity Act is unclear as to the extent to 

which welfare attorneys may consent to arrangements that amount to deprivation of 

liberty where the adult appears to resist or oppose them (even where the power of 

attorney actually permits this), nor where an attorney can use/authorise restraint102.  

Under these circumstances, it is highly recommended that a welfare attorney does 

not consent to such measures on behalf of an unwilling granter and, where they are 

uncertain about how to proceed, apply103 to the sheriff for direction under section 3 of 

the Adults with Incapacity Act as to their powers as a welfare attorney  

 

 

 

 

5. Welfare guardianship  

 

These may be granted to a local authority or to an individual104 and can be full or 

partial, specific or general105.  

When granting welfare guardianship orders, the Sheriff Court must ensure that the 

person is indeed incapable of making decisions about their welfare or is incapable of 

acting to safeguard their welfare and is likely to continue to be so, and that the 

                                                 
101

 s16(6)(a). Nor can attorneys give consent to procedures/treatments requiring second opinions although they 

should be consulted (s16(6)(b)). 
102

 s.11 Mental Capacity Act 2005 expressly excludes detention from the powers of attorneys  and it permits the 

use of restraint (where this is necessary and proportionate). 
103

 Under s3 Adults with Incapacity (Scotland) Act 2000. 
104

 s59(1) Adults with Incapacity (Scotland) Act 2000. 
105

 ss64(1) and 64(3). 



31 

 

proposed guardian is suitable. If not, a less restrictive order should be considered 

and made106.  

This enables the functional capacity assessment and least restriction alternative 

principles to be more easily respected.  

 

Deprivation of liberty issues 

i. Hospital for treatment of a mental disorder  

A guardianship order cannot authorise a guardian to place the adult in a hospital 

for treatment of a mental disorder against their will107. The 2003 Act must be used 

so that the adult is afforded the requisite Article 5 legal safeguards108.  

ii. Wide powers 

A guardianship order may include very wide powers, which can include the power 

to arrange for the adult to live in a certain place and receive certain types of care 

which may amount to deprivation of liberty.  

Some orders grant powers to effectively detain the adult concerned in care 

homes and even their own homes. These can include powers to restrain the adult 

concerned, control them, keep them under constant supervision and/or keep 

them in the place where they live or receive day care services.  

It seems to be accepted that Adults with Incapacity Act guardianship constitutes 

the lawful procedure required by the ECHR law to deprive an adult of their liberty 

on grounds of their mental disorder109. However, this is open to dispute110. It is 

not specifically authorised by the Act. Nor does it appear to be something that 

was envisaged when the Act was enacted given that it specifically authorises 

other guardianship powers but not this, and nor is it mentioned in the Act‟s Code 

of Practice.  

Welfare guardians should therefore exercise caution before implementing or 

agreeing to measures that place restrictions on the person that amount to a 

deprivation of liberty. If a welfare guardian is in doubt about the extent of their 

powers, then it is strongly advisable that they apply to the sheriff for direction111 

and, where the person requires treatment for a mental disorder, consider use of 

the 2003 Act.     

                                                 
106

 ss58(1)(a) and (b) and 58(3). 
107

 s64(2)(a). 
108

 They also cannot consent on behalf of that adult to „second opinion‟ medical treatments (s64(2)(b)).    
109

 See, for example, Muldoon, Applicant 2005 SLT (Sh Ct) 52 at 58K and 59B, Doherty (unreported), Glasgow 

Sheriff Court, 8 February 2005 and M, Applicant 2009 SLT (Sh Ct) 185 at 84 and 87. 
110

 Autonomy, benefit and protection, op cit, 32, and Discussion Paper on Adults with Incapacity, op cit,  para 

6.5.  
111

 s3 Adults with Incapacity (Scotland) Act 2000. 
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iii. Unlimited guardianship 

 The default period for guardianship orders is three years under the Act. 

However, sheriffs may grant orders for longer, shorter or indefinite period112.  

This may be justified in terms of the Act (under the principle of minimum 

intervention) but it might, depending on the individual case, mean that the adult 

with incapacity is subjected to circumstances that amount to an indefinite 

deprivation of liberty. This would be breach of Article 5 ECHR.  

In particular, there must be regular reviews of detention113 and this would not be 

the case here (although the adult or anyone with an interest can apply under  

section 71 of the Adults with Incapacity Act to a sheriff for the order to be recalled 

(but see below)).  

It is possible to appeal against guardianship orders – either to a sheriff114 and to 

the Mental Welfare Commission or local authority115– on the basis that the 

grounds for guardianship are not fulfilled or the adult‟s interests can be promoted 

through other means. However, the onus of proof is on the applicant and ECHR 

case law makes it clear that such onus should not be on the detained person116. 

iv. Recall 

Another issue when considering whether to recall a guardianship order is that 

there is a risk that the adult concerned may be left even more vulnerable. If the 

adult remains incapable of taking decisions and their care and treatment 

arrangements amount to a deprivation of liberty, this will be unlawful in the 

absence of a legal framework that provides for the ability to regularly assess the 

need for detention and other legal safeguards.   

 

 

 

6. Care and treatment under the Mental Health (Care and Treatment) 

(Scotland) Act 2003 (2003 Act) generally 

The compulsory measures (relating to civil and criminal matters) under the 2003 Act 

are available in certain clearly specified situations and the tests are more or less the 

                                                 
112

 s58(4). 
113

 Winterwerp at para 55, and DD at para 163(a). 
114

 s71(1)(c). 
115

 s73(3)(b). 
116

 Reid at paras 70-74.  
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same for all orders. The following must be considered before the compulsory powers 

may be used:   

a. That the person has a „mental disorder‟ 117(i.e. mental illness, personality 

disorder or learning disability118. 

b. Treatability – this applies to long term orders and means that medical 

treatment is available that would benefit the person (i.e. to prevent the mental 

disorder worsening; or alleviate any of the symptoms, or effects, of the 

disorder). 

c. Risk – without the treatment there will be a significant risk to the person‟s 

health, safety or welfare or the safety of other people. 

 

d. Significantly impaired decision-making ability (SIDMA)119 – that the 

person‟s ability to take decisions about the treatment is significantly impaired. 

The Act does not define this but it is likely that similar factors to those for 

assessing incapacity in 2000 Act will be taken into account. However, it also 

permits the involuntary treatment of a person with capacity.  

 

A functional capacity approach should be adopted. It is therefore necessary to 

demonstrate that the person is capable/incapable of making a valid 

treatment choice in relation to that specific intervention/treatment.  They 

may not have had insight about the original treatment but they may have such 

insight about other interventions120. 

 

e. The order is „necessary‟ - that is, the patient cannot be treated voluntarily.  

 

The above very much reflect the guiding principles formulated by the Millan 

Committee121 (which reviewed and made recommendations regarding mental 

health legislation in Scotland prior to enactment of the Act).  These principles 

promote, where appropriate, a preference for informal care and the least 

restrictive alternative in terms of care and treatment.  

 

 

                                                 
117

 s328. 
118

 The Act does not define these terms. 
119

 Note, again, that this applies only to civil compulsion.   
120

 See also note 53 above. 
121

 Millan Committee (2001), New Directions: Report on the Review of the Mental Health (Scotland) Act 1984, 

Scottish Executive, SE/2001/56.  

 



34 

 

 

Deprivation of liberty issues  

The Act provides for short term detention122 and hospital or community-based 

compulsory treatment orders123 all of which will or might result in a deprivation of 

liberty. Although, clearly more formal in its approach than the previous measures, the 

Act generally provides greater ECHR compliant safeguards in terms of challenge, 

review and oversight of the various measures.    

At present, it does appear to be the only route if it is necessary to treat a person with 

incapacity for their mental disorder where their willingness to be treated is unclear. 

 However, in Article 5 ECHR terms,  medical staff must exercise extreme caution in 

the following areas: 

i. Emergency detention 

See above.    

ii. Voluntary admission  

Section 291 provides the ability for a patient to challenge unlawful detention when 

they are being detained other than under the 2003 Act. It does not mean, however, 

that the state can adopt a reactive approach or that hospitals or other institutions can 

simply wait for informal patients to mount challenges. They must be proactive here.    

  Note:  The 2003 Act allows for a person subject to compulsion under the Act to 

challenge the conditions of their detention in state hospitals and non-state hospitals, 

under sections 264 and 268 respectively, on the basis that these are excessive. 

Because it is the conditions of the detention and not its lawfulness that are being 

challenged this is not an Article 5(1) ECHR issue. Instead, Article 3 (prohibition 

against inhuman and degrading treatment) and Article 8 (respect for private life 

(autonomy)) ECHR are relevant124. However, it is now clear, following the Supreme 

Court ruling in RM (AP) (Appellant) v The Scottish Ministers (Respondent) 

(Scotland)125 that regulations specifying which non-state hospitals section 268 

                                                 
122

 Part 6, ss44-56. 
123

 Part 7, ss57-129. See also Part 20 authorising detention in hospital or a residence requirement (Part 20) and 

Part 19 containing entry, removal and detention provisions. See also s243 which authorising emergency 

treatment, subject to certain conditions, of persons subject to the Act or the Criminal Procedure (Scotland) Act 

1995.   
124

 R v Ashworth Hospital ex p Munjaz [2005] UKHL 58, Munjaz v. The United Kingdom (Application no. 

2913/06) European Court of Human Rights (Fourth Section) judgment 17 July 2012 and Sheritt v NHS Greater 

Glasgow and Clyde Health Board [2011] CSOH 37.   
125

 RM (AP) (Appellant) v The Scottish Ministers (Respondent) (Scotland) [2012] UKSC 58. 
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applies to are essential in order for the right to become operational. At the time of 

writing such regulations are awaited.        

iii. Use of seclusion, „time out‟ and observation  

See chapter one. 

 

 

7. Social Work (Scotland) Act 1968, s13ZA 

This provision expressly permits local authorities to move adults who lack capacity 

into residential accommodation where it is necessary to provide that person with 

appropriate community care services. The same guiding principles as those 

contained in the Adults with Incapacity Act should be adhered to.  

Deprivation of liberty issue 

The local authority must consider whether any action taken under section 13ZA will 

result in  a deprivation of liberty because this is not specifically authorised under the 

Social Work Act.   

Unfortunately, the Scottish courts and the Scottish Government recommend different 

approaches here. In the cases of  Muldoon, Applicant and  M, Applicant 126 the court  

advocated the use of  a guardianship order whenever an adult without capacity is 

living in residential care. The Scottish Government guidance127, on the other hand, 

does not agree with this interpretation and emphasises that “all of the circumstances 

of the case have to be taken into  account and that incapacity, of itself, does not 

automatically mean that there will be a deprivation of liberty in the provision of the 

care intervention/package to that adult.”  However, it acknowledges that there is no 

easy test as to whether a particular care or treatment regime constitutes deprivation 

of liberty and all the facts have to be considered.         

This latter view appears to accord with that in H.M. v Switzerland and related cases 

(see Chapter One). However, as mentioned, even where the original arrangements 

do not constitute a deprivation of liberty, (a) measures subsequently adopted may 

amount to a deprivation of a person‟s liberty; and (b) in these circumstances it 

appears questionable whether granting a guardianship order would currently remedy 

this. Bearing in mind what constitutes a deprivation of liberty care should therefore 

be taken when exercising the section 13ZA power.   

 

                                                 
126

Op cit,  note 108.  
127

 See Scottish Government,  Guidance for local authorities: provision of community care services to adults 

with incapacity, 30 March 2007, CCD5/2007 , Annex A, para 4. 
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Appendix A: Useful sources of guidance and information  

1. Mental Welfare Commission for Scotland   

Mental Welfare Commission for Scotland (2006), Rights, Risks and limits to freedom 

http://www.mwcscot.org.uk/media/51830/Rights%20risks%20and%20limits%20to%2

0freedom.pdf 

Mental Welfare Commission for Scotland (2007) The Use of Seclusion 

http://www.mwcscot.org.uk/media/51894/The%20use%20of%20seclusion.pdf 

Care Commission and Mental Welfare Commission for Scotland (2009), Remember, 
I’m still me: joint report on the quality of care for people with dementia living in care 
homes in Scotland., pp52-53 
http://www.mwcscot.org.uk/web/FILES/Publications/CC__MWC_joint_report.pdf. 
 
Mental Welfare Commission for Scotland (2010), Consent to Treatment 
http://www.mwcscot.org.uk/media/51774/Consent%20to%20Treatment.pdf 
 
Mental Welfare Commission for Scotland (2011), The Right to Treat 

http://www.mwcscot.org.uk/media/51822/Right%20to%20Treat.pdf 

 
Mental Welfare Commission for Scotland (2012), Powers of Attorney and their 
Safeguards  
http://www.mwcscot.org.uk/media/56140/powers_of_attorney_and_their_safeguards.
pdf 
 

2. Scottish Government 

Adults with Incapacity (Scotland) Act 2000 

Scottish Government, Guidance for local authorities: provision of community care 
services to adults with incapacity, 30 March 2007, CCD5/2007  
http://www.highland.gov.uk/NR/rdonlyres/901DEAE5-E233-4FA6-8B22-

30F294882080/0/2007sgguidancewhentoinvoke.pdf 

Scottish Government (2008), Adults with Incapacity (Scotland) Act 2000: Code of 

Practice: For Local Authorities Exercising Functions under the 2000 Act 

http://www.scotland.gov.uk/Resource/Doc/216923/0058136.pdf 

Scottish Government, Adults with Incapacity (Scotland) Act 2000: Code of Practice 

(Third Edition): For Practitioners Authorised to Carry Out Medical Treatment or 

http://www.mwcscot.org.uk/media/51830/Rights%20risks%20and%20limits%20to%20freedom.pdf
http://www.mwcscot.org.uk/media/51830/Rights%20risks%20and%20limits%20to%20freedom.pdf
http://www.mwcscot.org.uk/media/51894/The%20use%20of%20seclusion.pdf
http://www.mwcscot.org.uk/web/FILES/Publications/CC__MWC_joint_report.pdf
http://www.mwcscot.org.uk/media/51774/Consent%20to%20Treatment.pdf
http://www.mwcscot.org.uk/media/51822/Right%20to%20Treat.pdf
http://www.mwcscot.org.uk/media/56140/powers_of_attorney_and_their_safeguards.pdf
http://www.mwcscot.org.uk/media/56140/powers_of_attorney_and_their_safeguards.pdf
http://www.highland.gov.uk/NR/rdonlyres/901DEAE5-E233-4FA6-8B22-30F294882080/0/2007sgguidancewhentoinvoke.pdf
http://www.highland.gov.uk/NR/rdonlyres/901DEAE5-E233-4FA6-8B22-30F294882080/0/2007sgguidancewhentoinvoke.pdf
http://www.scotland.gov.uk/Resource/Doc/216923/0058136.pdf
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Research Under Part 5 of the Act, SG/2010/57, April 2010 (issued October 2010) 

http://www.scotland.gov.uk/Publications/2010/10/20153801/0 

Scottish Government (2011), Code of Practice for persons authorised under 

intervention orders and guardians under the Adults with Incapacity (Scotland) Act 

2000 http://www.scotland.gov.uk/Resource/Doc/347717/0115820.pdf 

 
 
Mental Health (Care and Treatment) (Scotland) Act 2003 
 
Millan Committee (2001), New Directions: Report on the Review of the Mental Health 
(Scotland) Act 1984, Scottish Executive, SE/2001/56 
http://www.scotland.gov.uk/health/mentalhealthlaw/millan/Report/rnhs-00.asp 

Scottish Government (2005), Mental Health (Care and Treatment) (Scotland) Act 
2003: Code of Practice Volume 1 
http://www.scotland.gov.uk/Resource/Doc/57346/0017038.pdf 

3. Scottish Law Commission 

Scottish Law Commission (2012) Discussion Paper on Adults with Incapacity, 

Discussion Paper No 156, Edinburgh: The Stationery Office. 

http://www.scotlawcom.gov.uk/news/discussion-paper-on-adults-with-incapacity/ 

 

Appendix B: Summary of considerations for all those wishing to implement or 

agree to care and treatment arrangements/measures 

 

This should be read in conjunction with this analysis and relevant guidance in the 

documents referred to in Appendix A. Any examples given are illustrative and not 

exhaustive. If in doubt, further advice or guidance must be sought.    

 

4. Has there been a deprivation of liberty?  

Look at all the circumstances in each individual case. 

 Consider: 

1. The degree and intensity of the controls 

 Has/will restraint been/be used? (i.e. physical, technical or 

medication restraints). 

 Is the individual subject to close observation or surveillance? (i.e. by 

persons or technological equipment). 

http://www.scotland.gov.uk/Publications/2010/10/20153801/0
http://www.scotland.gov.uk/Resource/Doc/347717/0115820.pdf
http://www.scotland.gov.uk/health/mentalhealthlaw/millan/Report/rnhs-00.asp
http://www.scotland.gov.uk/Resource/Doc/57346/0017038.pdf
http://www.scotlawcom.gov.uk/news/discussion-paper-on-adults-with-incapacity/
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 Has or will the individual be subjected to seclusion or “time out”?   

 

2. Does/will anyone exercise complete and effective control over 

the individual?  

 Is the individual free to leave? 

 Will the individual be prevented from leaving if they try to leave?  

 Locked or lockable facilities are relevant but alone are not 

determinative. 

 

3. For how long have/will the measures been/be imposed?  

 

4. Do the restrictions give as much freedom as possible in the 

light of that particular individual‟s disability? 

 

5. Is the measure compatible with the least restrictive treatment 

principle? 

 

6. Are any factors that would engage Article 3 (freedom from 

inhuman and degrading treatment or punishment) or Article 8 

(respect for private and family life, including autonomy) ECHR 

present?   

Note: A deprivation of liberty can potentially occur in a number of 

different environments and in a number of different ways. 

7. Does the individual have capacity to consent to the particular 

restrictive measure at the time it is used and have they given 

full, informed and free consent to it? 

  Adopt a functional capacity approach when assessing capacity. 

 A person without capacity can never give valid consent to 

restrictive measures. 

 Do not assume consent from apparent compliant (i.e. check that the 

individual‟s behaviour is not influenced by sedation or others, etc). 

 Has the individual made a valid advance statement consenting to 

the specific restriction?        

 

5. Where a deprivation of liberty has/will occur - is the measure lawful? 

Consider   

1. Is it authorised under the law? 
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 This is currently the Scots common law, Adults with Incapacity 

(Scotland) Act 2000 and Mental Health (Care and Treatment) 

(Scotland) Act 2003?  

 If in doubt seek legal advice or, where appropriate, a direction from 

the Sheriff Court.    

2. Is it a proportionate response to the particular situation? 

 Note the least restrictive treatment principle and functional 

capacity approach.  

3. Does the individual have a genuine mental disorder? 

 

4. Are there provisions under the law allowing the individual to 

challenge the deprivation of liberty and to have such restrictive 

measure regularly reviewed?        
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